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THE FUTURE OF THE CFTC: MARKET
PERSPECTIVES

TUESDAY, MAY 21, 2013

HOUSE OF REPRESENTATIVES,
COMMITTEE ON AGRICULTURE,
Washington, D.C.

The Committee met, pursuant to call, at 10:18 a.m., in Room
1300 of the Longworth House Office Building, Hon. Frank D. Lucas
[Chairman of the Committee] presiding.

Members present: Representatives Lucas, Neugebauer, Rogers,
Conaway, Gibbs, Austin Scott of Georgia, Tipton, Crawford, Noem,
Fincher, LaMalfa, Hudson, Davis, Collins, Peterson, McIntyre,
David Scott of Georgia, Costa, Walz, McGovern, DelBene, Negrete
McLeod, Vela, Kuster, Nolan, Enyart, Vargas, and Bustos.

Staff present: Debbie Smith, Jason Goggins, Josh Mathis, Kevin
Kramp, Nicole Scott, Suzanne Watson, Tamara Hinton, Caleb
Crosswhite, John Konya, C. Clark Ogilvie, Liz Friedlander, and
Riley Pagett.

OPENING STATEMENT OF HON. FRANK D. LUCAS, A
REPRESENTATIVE IN CONGRESS FROM OKLAHOMA

The CHAIRMAN. This hearing of the Committee on Agriculture
entitled, The Future of the CFTC: Market Perspectives, will come to
order. I recognize myself for an opening statement. I apologize to
the Ranking Member and the witnesses and the Committee Mem-
bers for being a little late. Life has been a little bit challenging
back home in Oklahoma in the last couple days, and I simply note
that no matter how challenging Mother Nature may be, and no
matter how sometimes our fellow citizens suffer, it is nonetheless
in a small way redeeming to see how well in this country, whether
it is in Oklahoma or on the East Coast or the West Coast, how well
we still come together after a tragedy and how decently we treat
each other, and how hard we help those who are hurt or hurting.
I thank you for your indulgence.

And with that, let me also note that we are all here today to dis-
cuss the reauthorization of the Commodity Futures Trading Com-
mission. This is the first hearing on this issue, and the first in a
series of hearings this Committee plans to hold in advance of writ-
ing legislation. CFTC reauthorization gives the Committee an op-
portunity to review the CFTC’s operations, examine the pressing
issues facing the futures and swaps markets, evaluate how regula-
tions are impacting end-users and the agricultural community, and
determine how to best protect consumer funds while restoring con-
fidence in our markets. The reauthorization also allows the Com-
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mittee to take stock of past events, such as the passage of the
Dodd-Frank Act of 2010, the ensuing rulemaking process, and the
failures of MF Global, and PFG Best.

It is impossible to discuss the CFTC and the future of the CFTC
without recognizing the impact of these events on the agency and
its response to them. Today, nearly 3 years after the Dodd-Frank
Act was enacted, numerous Main Street businesses are still wait-
ing to understand how new regulations affect them and their oper-
ations. Our food producers, our manufacturers, our technology com-
panies, and our public power companies have all been impacted by
new financial regulations.

The agency’s process for writing rules has lacked sequencing and
coordination. For example, the agency defined swap dealer before
it defined swap, which does seem to kind of defy logic. How do you
know if you are a dealer if you don’t know what you are dealing?
Also, the SEC and the CFTC have failed to coordinate on cross-bor-
der rules. So now we have two different definitions of U.S. person
for trades with foreign counterparts.

In the wake of missing implementation deadlines, the CFTC has
also issued dozens of last-minute no action letters, which has only
contributed to a greater sense of uncertainty as businesses try to
understand how and when to comply, if ever. It is telling that the
agency has issued more no action letters than finalized rules. It
would be one thing if the CFTC missed deadlines as the result of
a thoughtful rulemaking process that considers meaningful public
comment and the unintended consequences of its actions, but that
isn’t the case. Rather, the agency has been moving in a haphazard
way that defies Congressional intent and could jeopardize the
United States competitiveness in the global marketplace.

Today, we will hear perspectives from the futures and swaps
marketplace, including the two largest derivative exchanges, a fu-
tures commission merchant whose customers are farmers and
ranchers, and industry trade associations who represent hundreds
of companies. We hope to gain a greater understanding of the chal-
lenges they will face.

Moving forward, we will continue our hearings with perspectives
from end-users, futures customers, and of course, the CFTC.

[The prepared statement of Mr. Lucas follows:]

PREPARED STATEMENT OF HON. FRANK D. LUCAS, A REPRESENTATIVE IN CONGRESS
FROM OKLAHOMA

Good morning.

Thank you all for being here today to discuss the reauthorization of the Com-
modity Futures Trading Commission. This is the first hearing on the issue, and the
{irst in a series of hearings this Committee plans to hold in advance of writing legis-
ation.

CFTC reauthorization gives the Committee an opportunity to review the CFTC’s
operations, examine the pressing issues facing the futures and swaps markets,
evaluate how regulations are impacting end-users and the agricultural community,
and 1iletermine how best to protect customer funds while restoring confidence in our
markets.

The reauthorization also allows the Committee to take stock of past events, such
as the passage of the Dodd-Frank Act of 2010, the ensuing rulemaking process, and
the failures of MF Global and PFG Best. It is impossible to discuss the CFTC and
the future of the CFTC without recognizing the impact of these events on the agen-
cy and its response to them.
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Today, nearly 3 years after the Dodd-Frank Act was enacted, numerous Main
Street businesses are still waiting to understand how new regulations affect them
and their operations. Our food producers, our manufacturers, our technology compa-
nies, and our public power companies have all been impacted by new, financial regu-
lations.

The agency’s process for writing rules has lacked sequencing and coordination.
For example, the agency defined swap dealer before it defined swap, which defies
logic. How do you know if you're a dealer if you don’t even know what you're deal-
ing? Also, the SEC and CFTC have failed to coordinate on cross-border rules, so now
we have two different definitions of “U.S. person” for trades with foreign counter-
parts.

In the wake of missing implementation deadlines, the CFTC has also issued doz-
ens of last minute “no-action” letters, which has only contributed to a greater sense
of uncertainty as businesses try to understand how or when to be in compliance—
if ever. It is telling that the agency has issued more “no-action” letters than final-
ized rules.

It would be one thing if the CFTC missed deadlines as the result of a thoughtful,
rulemaking process that considers meaningful public comment and the unintended
consequences of its actions. But, that isn’t the case. Rather, the agency has been
moving in a haphazard way that defies Congressional intent and could jeopardize
the United State’s competitiveness in the global marketplace.

Today, we will hear perspectives from the futures and swaps marketplace, includ-
ing the two largest derivatives exchanges, a futures commission merchant whose
customers are farmers and ranchers, and industry trade associations who represent
hundreds of companies. We hope to gain a greater understanding of the challenges
they face.

Moving forward, we will continue our hearings with perspectives from end-users,
futures customers, and of course, the CFTC.

The CHAIRMAN. With that, the chair recognizes the Ranking
Member for any opening comments he might have.

OPENING STATEMENT OF HON. COLLIN C. PETERSON, A
REPRESENTATIVE IN CONGRESS FROM MINNESOTA

Mr. PETERSON. Thank you, Mr. Chairman, and with all due re-
spect, I have to take some issue with the way you characterized
how this is going, looking at the CFTC, and I do not disagree with
you that it certainly could have been a better process, but the
amount of money that has been spent by these groups to stop these
regulations and ball up the works is phenomenal, if you look into
it. It is not only focused on the CFTC and the SEC, but focused
on Congress. It is unreal the amount of money that has been
poured into stopping these regulations, so it is no wonder that it
is 3 years and we don’t have it done. It is amazing we have as
much done as we have.

Why they took some of this stuff out of sequence and so forth I
am not sure, but I point out to people that you have Republicans
and Democrats on the CFTC. They haven’t agreed, and it has been
a difficult process.

But, at the end of the day they listen to people. A good example
of that is a SEF rule that was completed last week which I didn’t
agree with. They watered that down. Initially it was going to be
five—there had to be five calls or contacts made to try to determine
the price. That was reduced to two, and then, I guess, three after
some kind of process like that. And they allowed for phone
brokering as opposed to electronic, which isn’t going to give people
that are interested in the market making as much information. So
there is an example that they listened to all of these lobbyists and
all of this pressure. I don’t agree with it, but they went ahead and
moved the process.
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So, with that SEF rule out of the way now, they don’t have that
much left to do, and from everything I can tell, they are going to
finish this up this summer. So again, my advice would be that we
wait. You know, we are going to have hearings. Apparently we are
going to have hearings at the Subcommittee level. That is good.
But that we wait until these rules get completed so we know what
we are dealing with, and we are not speculating about what might
or might not happen.

And to go along with that, we have the farm bill to deal with.
It is not going to be an easy thing to get that through the Floor,
and then if we get it through conference, then that is going to take
us most of June and July anyway to get the farm bill done. And
I would hope we wouldn’t get distracted in that effort by the reau-
thorization of the CFTC.

So I would, again, just encourage a little patience here, and not
that I am defending the CFTC and everything that they have done,
but they have had a tough job. And part of the problem, we created
that last night when we did the conference on the Dodd-Frank bill
when they required that the CFTC had to coordinate with the SEC
and when that happened, I knew this was going to be a problem,
and that bogged everything down. Hopefully they will get this
thing resolved this summer and then we will know where we are
at, and see if there is anything that needs to be changed in the re-
authorization that regards the implementation of this Dodd-Frank
rule or not.

So with that, I would yield back.

[The prepared statement of Mr. Peterson follows:]

PREPARED STATEMENT OF HON. COLLIN C. PETERSON, A REPRESENTATIVE IN
CONGRESS FROM MINNESOTA

Thank you Chairman Lucas.

Oversight of the CFTC and its implementation of Dodd-Frank has been the sub-
ject of numerous Committee hearings over the last few years, and at each of these
hearings I've urged my colleagues to be patient. 'm maybe beginning to sound like
a broken record, but as we begin today’s hearing on CFTC reauthorization, I still
think it’s important we don’t get ahead of ourselves.

The CFTC is still in the process of implementing the reforms called for by Dodd-
Frank, and I believe we need to give them the necessary time to get this right. In
my discussions with Chairman Gensler, he seems optimistic that they will be fin-
ished with their rule-making sometime this summer. Again, we would be better
served by exercising caution and waiting until the rules are finalized before moving
ahead with CFTC reauthorization. Once the rules are completed, we will have a
much clearer picture and the opportunity to fix anything that we feel needs to be
fixed.

Additionally, I don’t want CFTC reauthorization to distract us from the Commit-
tee’s primary task at hand—getting a 5 year farm bill across the Floor of the House.
We passed a good, bipartisan bill last week, but we know there will be numerous
challenges on the Floor. I think we’re going to need all hands on deck to keep the
Committee bill largely intact.

Once that is done, conferencing the House farm bill with the Senate version will
be another challenge. Having been through this in 2008, I know that trying to pass
another major piece of legislation could inadvertently hurt or hinder our goal of get-
ting a new farm bill enacted before current law expires. I think we owe it to our
farmers, who have waited far too long, to remain focused on finishing the farm bill.

Again, I thank the chair and welcome our witnesses.

The CHAIRMAN. The gentleman yields back the balance of his
time. The chair requests that other Members submit their opening
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statements for the record so that the witnesses may begin their tes-
timony, and to ensure that there is ample time for questions.

We call our first panel to the table. I would like to welcome the
witnesses. Mr. Terrence A. Duffy, Executive Chairman and Presi-
dent, CME Group Incorporated, Chicago Illinois; Mr. Jeffrey C.
Sprecher, Chairman and CEO, IntercontinentalExchange, Incor-
porated, Atlanta, Georgia; Mr. Daniel J. Roth, President and CEO
of National Futures Association, Chicago, Illinois; the Honorable
Walter L. Lukken, President and CEO, Futures Industry Associa-
tion, Washington, D.C.; Mr. Stephen O’Connor, Chairman of the
International Swaps and Derivatives Association, Incorporated,
New York, New York; and Mr. William Dunaway, Chief Financial
Officer of INTL FCStone Incorporated, Kansas City, Missouri.

Mr. Duffy, please begin when you are ready, sir.

STATEMENT OF HON. TERRENCE A. DUFFY, EXECUTIVE
CHAIRMAN AND PRESIDENT, CME GROUP, INC., CHICAGO, IL

Mr. DurFy. Thank you, Mr. Chairman, and first, may I say that
our thoughts and prayers are with you and all the people in OKkla-
homa for these tragic events that you are all suffering through
down there. It is—as a father of two young sons, I just can’t even
imagine what the people of Oklahoma are going through, so our
thoughts and prayers are with you, sir.

That being said, Mr. Chairman, Ranking Member Peterson,
Members of the Committee, I want to thank you for the oppor-
tunity to offer market perspectives on the future of the CFTC as
the Committee considers agency reauthorization.

Four critical issues to the future of the agency include agency
funding, rulemaking, market structure, and customer protection.
We support appropriate funding for the agency, but oppose the Ad-
ministration’s proposal to fund any of the $315 million budget with
a transaction tax for many reasons, the main reason being a pro-
posed tax will substantially increase the cost of market making.
For some market makers, this cost could go up as much as 100 per-
cent. Market making is an essential source for market liquidity.
Imposing this new tax would increase the cost of business for all
customers because it would reduce liquidity, increase volatility, and
impair efficiency. Hedging cost for farmers, ranchers, and other
commercials will likewise increase and be passed on to the con-
sumers in the form of higher prices of food and other goods.

Although the Administration calls for an exemption for end-users
and some others by taxing market making liquidity pool, their
costs will go up dramatically due to the lack of liquidity and effi-
ciency in the market. The Commission’s misuse of Dodd-Frank to
expand its role is evident in unnecessary departure from the prin-
cipal-based regulatory regime.

Regulated futures markets performed flawlessly throughout the
financial crisis. The Commission’s efforts to micromanage markets
and clearinghouses is inefficient, hampers innovation, and in-
creases costs and budgets. The Commission’s implementation of
Dodd-Frank by an uncoordinated and often inflexible set of rules,
resulted in conflicts, confusion, and over-inclusion. Our industry
would have grounded to a standstill without dozens, as the Chair-
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man has recognized, no action letters. I have illustrated these con-
cerns in my written testimony.

We urge the Committee to direct the agency to reexamine its
rulemaking with genuine attention to a cost-benefit criteria and a
commitment to return to a principle-based regulation. Dodd-Frank
makes clear that futures and swaps are different products and
should receive similar, but not identical regulation. Claims that
futurization is leading to unfair competition or as a means to se-
cure more favorable margin treatment are simply wrong. A well-
run and regulated clearinghouse, like ours, does not set margin
based on the name or label of a cleared contract. CME sets margins
based on the underlying volatility and liquidity risk of that con-
tract. Many of our most important futures contracts use 2 day vola-
tility measures in excess of the CFTC’s regulatory floor. Market
participants will continue to use both customizable swaps and
standardized futures. Innovation, competition, and customer choice
among well-regulated markets is not only a positive development
for customers and the public, but it is entirely consistent with
Dodd-Frank’s goals, including the goal of reducing risk through
central clearing.

I reported about the rules CME and NFA have implemented to
strengthen the protection of customers’ property at FCMs, timely
access to aggregated customer balances at banks, for example. Fa-
cilities have risk-based reviews of the FCMs. The CFTC has pro-
posed rules that codify our initiatives which we support, but the
proposed rules would also change how the industry operates in fun-
damental ways. The industry is studying their impact, which could
be significant on smaller FCMs that serve the agricultural commu-
nity. We have urged the CFTC to let the industry complete its
work before moving forward with the proposal. We believe that
Congress could also further enhance customer protection to amend-
ments to the Bankruptcy Code. Potential changes would enhance
a clearinghouse’s ability to transfer positions of non-defaulting cus-
tomers or facilitate individual segregation of customer property.

With respect to the question of insurance, CME, FIA, NFA and
others are sponsoring a database study of insurance scenarios so
policymakers can determine whether insurance for futures would
be viable. The data provided in this study should inform decisions
regarding the costs and benefits of various insurance approaches.

I want to thank you for the opportunity this morning and look
forward to your questions.

[The prepared statement of Mr. Duffy follows:]

PREPARED STATEMENT OF HON. TERRENCE A. DUFFY, EXECUTIVE CHAIRMAN AND
PrRESIDENT, CME GrOUP, INC., CHICAGO, IL

Good morning, Chairman Lucas, and Ranking Member Peterson. Thank you for
the opportunity to offer market perspectives on the future of the CFTC as the Com-
mittee considers reauthorization of the Agency. I am Terry Duffy, Executive Chair-
man and President of CME Group.! Four critical issues to the future of the Agency
include Agency funding, rulemaking, market structure and customer protection.

1CME Group Inc. is the holding company for four exchanges, CME, the Board of Trade of
the City of Chicago Inc. (“CBOT”), the New York Mercantile Exchange, Inc. (“NYMEX”), and
the Commodity Exchange, Inc. (“COMEX”) (collectively, the “CME Group Exchanges”). The CME
Group Exchanges offer a wide range of benchmark products across all major asset classes, in-
cluding derivatives based on interest rates, equity indexes, foreign exchange, energy, metals, ag-



Agency Funding

We support adequate funding for the CFTC, but oppose the Administration’s pro-
posal to fund the entire amount with a “user fee,” which is just another name for
a transaction tax. The Administration’s FY 2014 Budget proposes to increase the
CFTC’s budget by $109 million to $315 million and to fund the entire amount with
a “user fee” levied on futures and derivatives trades. Such a “user fee” will impose
a $315 million per year transaction tax on market making. For some market mak-
ers, this tax could represent a 100% cost increase. Market-making is an essential
source of market liquidity. Imposing this new tax would increase the cost of busi-
ness for all customers because it would reduce liquidity, increase volatility, and im-
pair the efficient use of U.S. futures markets. It will make it more difficult and ex-
pensive for farmers, ranchers, and other end-users to hedge commodity price risk
in the market. This will force farmers and other market participants to pass along
these higher costs to consumers in the form of higher food prices.

Moreover, the tax will change the competitive balance in favor of foreign and OTC
markets with lower transaction costs where, in an electronic trading environment,
market users can and will shift their business; lessen the value of the information
provided to farmers and the financial services industry by means of the price dis-
covery that takes place in liquid, transparent futures markets with low transaction
costs; increase the cost to the government resulting from less liquid government se-
curities markets; and fail to actually collect the funds anticipated when market par-
ticipants choose lower cost alternative jurisdictions and markets.

o Foé all of these reasons, Congress should reject a transaction tax to fund the

FTC.

Rulemaking

We have been strong advocates for the primary driver behind the Dodd-Frank Act:
bringing transparency and clearing to the opaque over-the-counter swaps market.
However, the Commission has misused the DFA to expand its role, as primarily evi-
denced by its unnecessary departure from the principles-based regulatory regime
which has operated so successfully. Regulated futures markets performed flawlessly
throughout the financial crisis. The Commission’s efforts to impose unnecessary new
regulations on futures markets and clearing houses are inefficient, hamper innova-
tion, and ultimately increase consumers’ costs. Consequently, the use of regulated
markets and clearing as risk management tools is becoming less appealing to mar-
ktgt szticipants—increasing overall risk in complete contravention of the intention
of DF.

The Commission implemented DFA with an uncoordinated and often inflexible set
of rules resulting in conflicting rules, confusion and over inclusion. Our industry
would have ground to a standstill without the issuance of dozens of no-action let-
ters, most of which were issued as deadlines approached. A look at some
rulemakings affecting the U.S. energy markets in recent months illustrates these
problems.2

The CFTC finalized its product definition rulemaking in the summer of 2012, with
an effective date of October 12, 2012. This effective date triggered compliance obliga-
tions relating to products defined as “swaps” under many different rulemakings pre-
viously finalized by the CFTC. However, because the CFTC had not yet completed
critical rulemakings that would clarify whether certain types of contracts used in
the energy markets were “swaps.”, market participants, understandably, were un-
clear as to their responsibilities. Ultimately, and at the last minute before the com-
pliance deadline, the CFTC issued an order delaying the implementation of these
compliance obligations to allow the swaps and futures markets to continue operating
without disruption until year end.

A few months later, lack of clarity in the swap reporting rulemaking again led
to confusion in the energy markets. When the swap data reporting obligations be-
came effective, it was not clear to market participants whether they were required
to provide historical trade data relating to certain energy contracts that have been
listed and regulated as futures for over a decade. Notwithstanding the fact that this
same trade data was already being reported to the CFTC under the existing futures

ricultural commodities, and alternative investment products. The CME Group Exchanges serve
the hedging, risk management, and trading needs of our global customer base by facilitating
transactions through the CME Group Globex electronic trading platform, our open outcry trad-
ing facilities in New York and Chicago, and through privately negotiated transactions subject
to exchange rules.

21 highlighted similar problems in my testimony before the Committee on February 10, 2011,
and its Subcommittee on General Farm Commodities and Risk Management on April 13, 2011,
respectively.
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rules, it was not clear, and remains unclear, whether this data was also subject to
swap data reporting requirements. CME Group has submitted to the CFTC two re-
quests for guidance, consistent with the CFTC’s explicit indication in their proposed
rulemaking that they would provide such guidance.? To date, energy market partici-
pants still have not received clarity from the CFTC regarding their record-keeping
or reporting obligations under the new swap rules, which for many of them will go
into effect on May 29.

We ask the Committee to direct the Agency to re-examine its DFA rulemaking
with genuine attention to a cost-benefit criteria and commitment to return to prin-
ciples-based regulation.

Market Structure

As previously indicated, one of the fundamental purposes of the DFA was to re-
spond to the financial crisis by bringing regulatory oversight to the previously un-
regulated and opaque swaps market. The DFA accomplished this through two pri-
mary changes to the swaps market: (1) centralized clearing, to reduce systemic risk;
and (2) reporting and trading on regulated platforms, to provide transparency.
These policies mirror, in many ways, the regulatory structure under which the U.S.
futures markets have operated for many decades.

The DFA makes clear that futures and swaps are different product classes and
should receive similar, but not identical, regulation. Claims that “Futurization” is
an improper effort to secure more favorable margin treatment or other regulatory
benefits are misplaced. Margin requirements permit the clearing house that is clear-
ing a contract to mitigate the risk attendant to that specific contract. CEFTC rules
set a floor for the amount of initial margin that clearinghouses must collect. At a
well-run and regulated clearing house, like ours, margin 1s determined by risk man-
agement policies and procedures designed to account for the actual risk profile of
the product—its underlying volatility and liquidation risk of the contract—not its
label as a swap or a future. In fact, many of our futures products require initial
margin based on a 2 day volatility measure in excess of the CFTC’s regulatory floor.

The example provided by the Lehman bankruptcy is informative. From the time
CME decided to liquidate Lehman’s futures house positions cleared by CME to com-
plete liquidation, 6 hours elapsed. This was a complex portfolio, across all of CME
major product categories, with a margin required on the portfolio approaching $2
billion. We used a variety of market participants to liquidate, and did so within
margin cover. In contrast, Lehman’s cleared swaps portfolio—which consisted of “va-
nilla” swaps—was so complex that it took the clearinghouse that liquidated them
over 3 weeks to fully liquidate the portfolio.

This example illustrates that whether a swap and a future share an economic pro-
file is not the determinative factor to a clearing house in setting margins. The deter-
minative factor is the overall risk profile of the product. And the liquidity and trans-
parency afforded by that product’s market infrastructure is a critical element of the
product’s risk profile.

It is consistent with the risk mitigation objectives of DFA to ensure that margin
requirements be tailored to address the risk characteristics of different contracts.
Market participants will continue to use both customizable swaps and standardized
futures products. Innovation, competition and customer choice among well-regulated
markets is not only a positive development for customers and the public as a whole,
but is entirely consistent with the goals of DFA.

Customer Protection

Industry Safeguards

I have previously testified about the rules CME Group, together with the National
Futures Association (“NFA”) and other U.S. futures exchanges have implemented to
strengthen the protection of customer property (and its investment) at the FCM
through strict and regular reporting and on-line access to customers’ balances at
banks and other depositories. They improve our work to mitigate the risk of and
early detection of the improper transfer of customer funds and the improper report-
ing of customer asset balances, and to check compliance with CFTC requirements
for the investment of customer funds. Our efforts to enhance our monitoring con-
tinue today through the use of an account balance aggregation tool. Timely, includ-
ing daily, access to this additional information is enabling us to better direct our

3In the rule proposal relating to historical data reporting requirements, the Commission stat-
ed that it “expects to provide interpretive guidance concerning the determination of the report-
ing counterparty in situations where a historical swap was executed and submitted for clearing
via a platform on which the counterparties to the swap do not know each other’s identity.” 77
Fed. Reg. 35200, 35211, n. 43 (June 12, 2012).



9

regulatory resources at risk-based reviews of customer balances at clearing mem-
bers and FCMs and their activity with respect to those balances.

Moreover, the CFTC has recently proposed additional rules on customer protec-
tion that include provisions codifying these initiatives, which we strongly support.
However, this rulemaking also seeks to fundamentally change the way in which the
futures marketplace operates. As we explained in our comment letter, if a proposed
“protective” measure is so expensive or its impact on market structure is so severe
that customers cannot effectively use futures markets to mitigate risk or discover
prices, the reason to implement that measure needs to be re-examined. Among the
proposed rules to reevaluate is the rule that would require at all times an FCM’s
residual interest (its own funds) in segregated accounts to exceed the margin defi-
ciencies of its customers. It does not appear that any system currently exists or
could be construed in the near future the will permit FCMs to accurately calculate
customer margin deficiencies, continuously in real-time. Without access to this data,
FCMs will be required to maintain substantial residual interest in segregated ac-
counts or require customers to significantly over-collateralize their accounts. We be-
lieve this will be a significant and unnecessary drain on liquidity that will make
trading significantly more expensive for customers to hedge. We believe this rule
and others could have a very significant impact on certain sectors in the market-
place, particularly smaller FCMs that serve the agricultural community. The indus-
try is conducting an impact analysis of these rules. We have urged the CFTC to
allow the industry to complete this impact analysis before proceeding further with
the rulemaking process.

Further, CME Group believes that proposed changes to Rule 1.52 threaten the vi-
ability of the current regulatory structure. This rule governs the manner in which
self-regulatory organizations (“SROs”), such as CME and NFA, conduct their risk-
based reviews of FCMs. Among other things, the proposed rule improperly conflates
the roles played by an FCM’s outside auditor and its regulatory examiners (des-
ignated SROs or DSROs), in essence requiring SROs and DSROs to replicate the
role of an external auditor. SROs and DSROs are not staffed to play such a role,
nor should they be. One of the primary strengths of the current regulatory scheme
is that SROs and DSROs play a role distinct from, yet complimentary to, that
played by an outside auditor. Rather than simply replicating the work performed
by outside auditors, the SROs and DSROs perform limited reviews that focus on
particular areas of regulatory concern, including the segregation of customer funds
and net capital requirements. This proposal would serve little regulatory purpose
while imposing significant costs.

Bankruptcy Code Improvements

We believe that Congress could further enhance customer protections through
amendments to the Bankruptcy Code. Potential amendments range from funda-
mental changes that would facilitate individual segregation of customer property to
narrower revisions that would enhance a clearinghouse’s ability to promptly transfer
positions of non-defaulting customers. While amending the Bankruptcy Code is a
significant undertaking, CME Group believes that modification to the bankruptcy
re}%irlne in light of recent experience would benefit customers and the market as a
whole.

Insurance for Futures Study

In the wake of MF Global and Peregrine Financial, some have advocated estab-
lishing an insurance scheme to protect futures customers. Any such proposal must
be analyzed in light of the costs and potentially limited efficacy of such an approach
due the extraordinarily large amount of funds held in U.S. segregation.

The futures industry, led by the Futures Industry Association,* is researching var-
ious insurance mechanisms in order to provide a quantitative, data-based analysis
that will enable policymakers and market participants to determine whether insur-
ance for futures would be viable.

Conclusion

As Congress considers reauthorization of the CFTC, we urge the Committee to
continue its strong oversight of the CFTC to ensure that rulemaking is efficient and
consistent with the DFA; regulation enhances the safety and soundness of futures
and derivatives markets by a principles-based regulatory regime; and the U.S. com-
petitive stance in the global financial marketplace is preserved. We look forward to
working with the Committee during this process.

4CME Group, the Institute for Financial Markets (“IFM”) and the NFA are also sponsors of
the study.
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The CHAIRMAN. Thank you, Mr. Duffy.
Mr. Sprecher, you may begin when you are ready, sir.

STATEMENT OF JEFFREY C. SPRECHER, FOUNDER,
CHAIRMAN, AND CEO, INTERCONTINENTALEXCHANGE, INC.,
ATLANTA, GA

Mr. SPRECHER. Thank you, Chairman Lucas, Ranking Member
Peterson, and Committee Members, including my colleagues from
Georgia. I am Jeff Sprecher. I am Chairman and Chief Executive
Officer of ICE, and I am grateful for the opportunity to comment
on the Commodity Exchange Act as this Committee undertakes its
reauthorization.

ICE is a leading operator of regulated global marketplaces for fu-
tures and OTC derivatives. On December 20 of last year, ICE an-
nounced its transaction to acquire NYSE Euronext, which will fur-
ther expand our reach across commodities and equities markets.

My testimony today focuses on some of the issues that we see in
operating these diverse markets.

In 2009 in response to the global financial crisis, the G20 Na-
tions met in Pittsburgh to agree on reforming the world’s financial
markets. This agreement led Congress to passing the Dodd-Frank
Act. Today, the CFTC has passed the majority of applicable rules
under Dodd-Frank, and ICE’s U.S. businesses have largely imple-
mented these new rules. We continue to support market partici-
pants who are doing the same thing.

We are now turning towards rulemakings and implementation in
Europe and in Asia, as they finalize their financial reform laws. As
we look at the various regimes and work with global regulators, we
have concluded that contrary to the G20 goals, global financial re-
form efforts are not being harmonized and substantial differences
remain between regulatory regimes. If regulators fail to harmonize,
the effects of uncertainty and the prospect for regulatory arbitrage
will be damaging.

The derivatives markets are international, and a majority of
companies that operate globally use derivatives to manage price
risk and they conduct these transactions with both U.S. and non-
U.S. counterparties. The likely outcome will be that regulators
deem other country’s financial regulatory systems as being non-
equivalent, which would lead to those countries erecting barriers to
financial markets. It is crucial to understand that if countries erect
barriers, markets and market participants will be damaged. Cur-
rently in the U.S., commodities markets are the home to global
benchmark contracts because Asian and European market partici-
pants have direct access to our markets. Over the past year, ICE
has been delivering this message to domestic and international reg-
ulators, yet regulations continue to diverge, particularly between
the U.S. and Europe. We ask the Committee in its oversight role
to impress upon the Commodity Futures Trading Commission the
importance of working with European and Asian counterparts to
harmonize their regulation and avoid creating unintended, unpre-
dictable impacts on our markets and our users.

Note the time for this agreement is closing, because in June, Eu-
rope will begin the process of deeming the U.S. equivalent or non-
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equivalent under its regulations, so these issues must be solved in
the next few months.

In passing the original Commodity Exchange Act, Congress wise-
ly added a sunshine provision to the law to make sure that the
CEA has kept pace with rapidly evolving commodities markets. Im-
portantly, this CEA reauthorization marks the third anniversary of
the passage of the Dodd-Frank Act. When Dodd-Frank was passed,
the financial markets were very different than today. In reviewing
the CEA, ICE believes that the Commission should focus on two
key areas.

First, given the recent FCM bankruptcies, the Committee should
focus on modifications to the bankruptcies provisions of the CEA to
ensure that customer funds are protected in future bankruptcies.
ICE has been working with other exchanges and market partici-
pants on this issue and we look forward to working with you and
your staffs to advance this objective.

Second, the market would benefit from a clarification of Dodd-
Frank rules on position limits. Of particular concern is Dodd-
Frank’s definition and limitation on bona fide hedging, which is the
exemption that is used by end-users. The narrowing of a definition
of bona fide hedging will likely hurt commercial end-users that
markets are here to serve. The support for the bona fide hedge ex-
emption methodology that has been relied upon historically would
bring greater certainty to our end-users.

ICE appreciates the opportunity to work with Congress and glob-
al regulators to address evolving derivatives markets, and Mr.
Chairman, thank you for the opportunity to share our views with
you. I will be happy to answer your questions as they may arise.

[The prepared statement of Mr. Sprecher follows:]

PREPARED STATEMENT OF JEFFREY C. SPRECHER, FOUNDER, CHAIRMAN, AND CEO,
INTERCONTINENTALEXCHANGE, INC., ATLANTA, GA

Chairman Lucas, Ranking Member Peterson, I am Jeffrey C. Sprecher, Chairman
and Chief Executive Officer of IntercontinentalExchange, Inc., or ICE. I am grateful
for the opportunity to comment on the Commodity Exchange Act (CEA) as this Com-
mittee undertakes reauthorization.

As background, ICE was established in 2000 as an over-the-counter (OTC) mar-
ketplace with the goal of bringing needed transparency and a level playing field for
the opaque, fragmented energy market that existed at the time. Since then, ICE has
met that objective and expanded its markets through organic growth as a result of
innovation. We have acquired futures exchanges and brought competition, new prod-
ucts, technology, and risk management services to a centuries-old business. Today
ICE is a leading operator of regulated, global marketplace for futures and OTC de-
rivatives across agricultural and energy commodities, foreign exchange, credit de-
rivatives and equity indexes. Commercial market participants ranging from pro-
duf{ers to end-users rely on our liquid, transparent markets to hedge and manage
risk.

On December 20th of last year, ICE announced its transaction to acquire NYSE
Euronext. As a result of this transaction, which we expect to close this year, ICE’s
range of products and our global reach will expand even further, adding to our oper-
ations in Europe, Asia, North America and South America across the derivatives
and equities markets. ICE’s businesses are regulated by multiple regulators in mul-
tiple jurisdictions, including the United State’s Commodities Futures Trading Com-
mission and the Securities and Exchange Commission, among others. My testimony
today focuses on some of the issues we see in operating in such diverse markets.

International Harmonization

In 2009, in response to a global financial crisis, the G20 nations met in Pittsburgh
to agree on reforming the global financial markets. This agreement led to Congress
passing the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-
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Frank Act), which was passed that same year and has been in the implementation
process over the past 3 years. Appropriate regulation of derivatives is of utmost im-
portance to the proper functioning of the financial system. ICE believes that in-
creased transparency, risk management and capital sufficiency, coupled with legal
and regulatory certainty, are central to reform and to restoring confidence to these
vital markets.

Today, given that the CFTC has passed the majority of the applicable rules under
Dodd-Frank, ICE’s U.S. businesses have largely implemented the new rules, and
continue to support market participants in doing the same. We are now turning to-
ward rule-makings and implementation in Europe and Asia as they finalize their
financial reform laws. As we look at the various regimes and work with global regu-
lators, we have concluded that, contrary to the G20 goals, global financial reform
efforts are not being harmonized and substantial differences remain between regu-
latory regimes.

If regulators fail to harmonize, the effects of uncertainty and the prospect for reg-
ulatory arbitrage will be damaging. Because markets are global and capital flows
across borders, no single country or regulatory regime oversees the derivatives mar-
ket. In order to make long-term business decisions, market participants require cer-
tainty that their transactions will not be judged on conflicting standards. The de-
rivatives markets are international: the majority of companies that operate globally
use derivatives to manage price risks, and they conduct these transactions with both
U.S. and non-U.S. counterparties. The likely outcome will be that regulators deem
other countries’ financial regulatory systems as “nonequivalent”, which would lead
to those countries erecting barriers to its financial markets. It is crucial to under-
stand that if countries erect these barriers, WE markets and market participants
will be damaged. Currently, the U.S. derivatives markets are home to vital global
benchmark contracts in agriculture, energy, financial asset classes. These have be-
come benchmark contracts because Asian and European market participants have
direct access to U.S. markets. Importantly, the long-standing global nature of the
derivatives markets and the resulting international competition has lead to ad-
vances in transparency, risk management, and historically, regulatory cooperation.

Over the past year, ICE has been delivering this message to domestic and inter-
national regulators, yet regulations continue to diverge, particularly in the U.S. and
Europe. We ask the Committee, in its oversight role, to impress upon the Com-
modity Futures Trading Commission the importance of working with European and
Asian counterparts to harmonize regulation and avoid creating unintended, unpre-
dictable impacts on financial markets and their users. The time for agreement is
closing. In June, Europe will begin the process of deeming the U.S. equivalent or
none%uivalent under its regulations. These issues must be solved in the next few
months.

Commodity Exchange Act Reauthorization

In passing the original Commodity Exchange Act, Congress wisely added a sun-
shine provision to the law. Every few years, Congress re-examines the CEA to make
sure that the law has kept pace with the rapidly evolving derivatives markets. Im-
portantly, this CEA reauthorization marks the third anniversary of the passage of
the Dodd-Frank Act. When Dodd-Frank was passed, the derivatives markets were
very different than today. Over the past 3 years, these markets have become more
standardized, transparent, and key derivative contracts are now subject to manda-
tory clearing. Last week, the CFTC finalized rules to that will lead to mandatory
trading on regulated Swap Execution Facilities. Last year, ICE itself transitioned
its OTC energy contracts to regulated futures contracts.

Given these sweeping changes, CEA reauthorization is a key opportunity for Con-
gress to review the law, as well as the oversight of the CFTC, to ensure that the
law and the Commission are in step with today’s derivatives markets. In reviewing
the CEA, ICE believes that the Commission should focus on two key areas. First,
given the recent Futures Commission Merchant (FCM) bankruptcies, a focus on
modifications to the bankruptcy provisions of the CEA to ensure that customer
funds are protected in future FCM bankruptcies. ICE has been working with other
exchanges and market participants on this issue and we look forward to working
with you and your staff to advance this objective.

Second, the market would benefit from a clarification of Dodd-Frank rules on posi-
tion limits. As the U.S. District Court for the District of Columbia stated last year,
the position limit rules in Dodd-Frank are contradictory. If position limits are ap-
plied incorrectly, markets could be constrained in serving a price discovery function.
Of particular concern, is the Dodd-Frank Act’s limitation of a bona fide hedge, which
is the exemption used by end-users. The narrow definition of bona fide hedge will
likely hurt commercial end-users that these markets are intended to serve, and thus
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support the bona fide hedge exemption relied upon historically would bring greater
certainty to end-users in executing their risk management operations.
Conclusion

ICE has always been and continues to be a strong proponent of open, regulated
and competitive markets, and appreciates the opportunity to work with Congress
and global regulators to address the evolving derivatives markets. We will continue
to engage you and your staff on the wide variety of CEA-related issues under the
Committee’s jurisdiction.

Mr. Chairman, thank you for the opportunity to share our views with you. I would
be happy to answer any questions you may have.

Mr. CONAWAY [presiding.] Thank you, Mr. Sprecher.
Mr. Roth for 5 minutes.

STATEMENT OF DANIEL J. ROTH, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, NATIONAL FUTURES ASSOCIATION,
CHICAGO, IL

Mr. RoTH. Thank you, Mr. Chairman. My name is Dan Roth and
I am the President of National Futures Association.

As we begin this reauthorization process, we at NFA, like all of
you, are very focused on customer protection issues. The fact is
that for a very long time, the futures industry had an impeccable
reputation, and I might add, a well-deserved reputation, for safe-
guarding the integrity of customer funds. But in the last 2 years,
we had first MF Global and then Peregrine, and in both of those
instances, customers suffered real losses, hard losses, losses that
regulators like me are supposed to prevent.

Clearly, we had to make some dramatic improvements and I
wanted to let you know that at NFA, we have been working very
closely with the CFTC, with the CME, and other self-regulatory or-
ganizations to bring about those changes, and I have highlighted
a number of those changes in my written testimony, but in the lim-
ited amount of time we have here, if I could focus on just one area,
I would like to talk a little bit about something Mr. Duffy men-
}ion‘fd, and that is the daily confirmation process for segregated
unds.

At NFA, we have always required FCMs to file daily reports with
us showing the amount of customer funds that they are holding.
We monitor those reports. We look at them. We are trying to mon-
itor not only compliance with the rules, but also looking for trends
or dramatic changes that might be troubling.

In 2012—I should mention, the confirmation process was—we
would confirm those balances that we got on the daily reports as
part of the annual examination process, and we did that confirma-
tion through the traditional methodology. We would send a written
confirmation request to the bank, and then the bank would mail
a written response to NFA.

In 2012, we started using an electronic confirmation process, an
e-confirmation process, and that is essentially what uncovered the
fraud at Peregrine. But even then with the e-confirmation process,
that was still being done only as part of the annual examination,
and we knew we had to do better, and so we have done better. We
have partnered with the CME and together, we have developed and
implemented a system that requires the daily confirmation of all
seg bank balances. We still have FCMs that file reports daily with
the CME and with NFA showing the amount of customer funds
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that they are holding, but now we get daily confirmation from the
banks regarding those same accounts. We are talking about over
2,300 bank accounts which are being confirmed on a daily basis by
NFA and the CME. We then do an automated comparison between
what the FCM is saying and what the bank is showing so that we
can identify any suspicious deviations.

We are expanding that system further. We are expanding it to
cover not just banks, but other depositories holding customer’s seg-
regated funds, such as clearinghouses and other clearing FCMs,
and that expansion should be done by the end of the third quarter.

Mr. Chairman, I wanted to spend some time on it, because it is
a really big deal. This is a huge improvement. This is a giant step
in the way we monitor for seg compliance, and we are a better in-
dustry because of it.

The one other topic I wanted to discuss orally has to do with,
again, a topic Mr. Duffy touched on, which is the customer account
insurance. In the wake of MF Global and Peregrine, there have
been calls for customer account insurance in the futures industry.
Some people think we need some form of insurance to bolster pub-
lic confidence. Well obviously, public confidence is a very important
ingredient. It is essential to having the sort of liquid markets that
make efficient markets, and we recognize that. Others, though, are
concerned that the cost of the insurance would be so exorbitant
that you would actually drain liquidity out of the markets and you
would be doing more harm than good. I understand those concerns,
too. In our view at NFA, we felt this issue was too important to
be decided based on a hunch, that we needed real information and
real data, and so we, as Terry has said, we have partnered with
the CME and FIA and the Institute for Financial Markets. We
have commissioned a consultant with deep expertise in the insur-
ance industry and in the futures industry. He is analyzing several
different insurance scenarios, and we have been providing him with
very detailed, granular information about the account populations
at 11 different FCMs, ranging in size from small to medium to
large, and armed with that information, he can then go out and ac-
tually get prices from people in the insurance and reinsurance in-
dustry so that this Committee can ultimately have real information
and make a more informed choice as to whether account insurance
would work for this industry or whether it would do more harm
than good.

As this process goes forward, Mr. Chairman, we certainly look
forward to working with Congress and the Commission and others,
and try to continue the improvements that we are making in the
regulatory structure here for the futures industry, and I would be
happy to answer any questions.

Thank you.

[The prepared statement of Mr. Roth follows:]

PREPARED STATEMENT OF DANIEL J. ROTH, PRESIDENT AND CHIEF EXECUTIVE
OFFICER, NATIONAL FUTURES ASSOCIATION, CHICAGO, IL

Thank you, Mr. Chairman. My name is Daniel Roth and I am the President of
National Futures Association. As Congress begins the reauthorization process, cus-
tomer protection issues should be front and center in everybody’s mind. Customer
protection is the heart and soul of what we do at NFA, and for years the futures
industry had an impeccable reputation for safeguarding customer funds. Since Con-
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gress last considered reauthorization, though, that reputation has taken a serious
hit. First at MF Global and then at PFG, customers suffered very real harm from
shortfalls in customer segregated funds, the kind of harm that all regulators seek
to prevent. Clearly, dramatic improvements had to be made. In the wake of MF
Global and PFG, NFA has worked very closely with the CME, other self-regulatory
organizations and the CFTC to bring about those improvements. Let me start by
highlighting the steps we have already taken.

Daily Confirmation of Segregated Account Balances

For years NFA and other SROs confirmed FCM reports regarding the customer
segregated funds held by the FCM through traditional paper confirmations mailed
to the banks holding those funds. These confirmations were done as part of the an-
nual examination process. In early 2012 NFA began confirming bank balances elec-
tronically through an e-confirm process. That change led to the discovery of the
fraud at PFG, but e-confirms were still done as part of the annual examination. We
had to find a better way and we did.

We partnered with the CME and developed a process by which NFA and the CME
confirm all balances in all customer segregated bank accounts on a daily basis.
FCMs file daily reports with NFA and the CME, reflecting the amount of customer
funds the FCM is holding. Through a third party vendor, NFA and CME get daily
reports from banks for the over 2,000 customer segregated bank accounts main-
tained by FCMs. We then perform an automated comparison of the reports from the
FCMs and the reports from the banks to identify any suspicious discrepancies. In
short, Mr. Chairman, the process by which we monitor FCMs for segregated fund
compliance is now far ahead of where it was just 1 year ago.

We are working with the CME to expand this system to also obtain daily con-
firmations from other types of depositories, such as clearing firms and clearing-
houses. That expansion should be complete by the fourth quarter of this year.

Customer Account Insurance

In light of the failures of MF Global and PFG there have been renewed calls for
some form of customer account insurance. As we begin this discussion, we should
bear in mind three points. First, customer account insurance can take many forms.
There are alternatives to the SIPC, government sponsored model. Private insurance
solutions can take several forms in terms of who is covered and to what extent. Sec-
ond, public confidence in the markets is critical, but it is a means to an end. The
real goal is to ensure that futures markets are effective and efficient and a benefit
to the economy. Markets must therefore be liquid and that requires public con-
fidence. However, attempting to bolster public confidence through insurance pro-
grams that prove to be cost prohibitive is self-defeating and would damage the li-
quidity we are trying to foster. Finally, this question is too important to be dis-
missed out of hand because various forms of insurance might be too expensive.

We need data, not hunches. We need to know what kind of insurance we would
be buying and what we would be paying for it. Only then can Congress make an
informed decision. With this in mind, NFA has joined with the CME, FIA and the
Institute for Financial Markets to commission a detailed analysis of various alter-
native approaches to customer account insurance. Armed with detailed customer ac-
count information from small, medium and large FCMs, the study will calculate the
estimated costs of each of the alternatives studied. We hope to have the results of
the study in June.

FCM Transparency

One of the lessons we learned from MF Global is that customers should not have
to study the footnotes to an FCM financial statement to find out how their seg-
regated funds are invested or other financial information about their FCMs. We had
to make it easier for customers to do their due diligence on financial information
regarding FCMs. We now require all FCMs to file certain basic financial information
with NFA, and that information is then posted on NFA’s website for customer re-
view. The information includes data on the FCM’s capital requirement, excess cap-
ital, segregated funds requirement, excess segregated funds and how the firm in-
vests customer segregated funds. This information is displayed for each FCM and
includes historical information in addition to the most current data. The display of
FCM financial information on NFA’s website began in November 2012 and so far
these web pages have received over 15,000 hits.

MF Global Rule

All FCMs maintain excess segregated funds. These are funds deposited by the
FCM into customer segregated accounts to act as a buffer in the event of customer
defaults. Because these funds belong to the FCM, the FCM is free to withdraw the
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excess funds, but after MF Global, NFA and the CME adopted rules to ensure notice
to regulators and accountability within the firm. Now all FCMs must provide regu-
lators with immediate notification if they draw down their excess segregated funds
by 25% in any given day. Such withdrawals must be approved by the CEO, CFO
or a financial principal of the firm and the principal must certify that the firm re-
mains in compliance with segregation requirements. This rule became effective on
September 1, 2012.

FCM Internal Controls

NFA, CME and other SROs developed more specific and stringent standards for
the internal controls that FCMs must follow to monitor their own compliance with
regulatory requirements. NFA has drafted an interpretive notice that contains spe-
cific guidance and identifies the required standards in areas such as separation of
duties; procedures for complying with customer segregated funds requirements; es-
tablishing appropriate risk management and trading practices; restrictions on access
to communication and information systems; and monitoring for capital compliance.
NFA will submit the interpretive notice to the CFTC shortly for its review and ap-
proval.

Review of NFA Examination Procedures

NFA’s Special Committee for the Protection of Customer Funds—consisting of all
public directors—commissioned an independent review of NFA’s examination proce-
dures in light of the PFG fraud. The study was conducted by a team from the Berke-
ley Research Group (“BRG”) that included former SEC personnel who conducted
that regulator’s review of the SEC’s practices after the Madoff fraud. BRG’s report
was completed in January 2013. The report stated that “NFA’s audits were con-
ducted in a competent manner and the auditors dutifully implemented the appro-
priate modules that were required.” The report, however, also included a number
of recommendations designed to improve the operations of NFA’s regulatory exami-
nations in the areas of hiring, training, supervision, examination process, risk man-
agement, and continuing education. NFA has already taken a number of steps to
implement BRG’s recommendations. A Special Committee appointed by NFA’s
Board will oversee the timely implementation of these recommendations.

Both the PFG and MF Global bankruptcies highlighted the need for greater cus-
tomer protections to not only guard against the loss of customer funds but also in
the event of an FCM’s insolvency. As discussed above, NFA has made and continues
to implement changes to enhance the safety of customer segregated funds and guard
against a shortfall in customer funds in the event of any future FCM failures.

NFA believes, however, that Congress should consider a number of possible
changes to Bankruptcy Code provisions that govern an FCM’s liquidation that would
likely strengthen customer protections and priorities in the event of a future FCM
bankruptcy. We fully recognize that any changes to the Bankruptcy Code regarding
FCM insolvency protections will not be easy to achieve. Yet we strongly believe that
the two recent FCM failures have highlighted the need for enhanced customer pro-
tections that can only be achieved via changes to the Bankruptcy Code.

We are in discussions with all facets of the industry to arrive at a consensus view
on changes that should be made. Chief among NFA’s concerns in this area is remov-
ing the uncertainty over the validity of the CFTC’s definition of customer property.
Other issues may include reviewing whether it is appropriate that all joint FCM/
broker-dealer bankruptcies be administered under SIPA.

Detecting and combating fraud is central to our mission. No system of regulation
can ever completely eliminate fraud, but we must always strive for that goal. The
process of refining and improving regulatory protections is ongoing and the initia-
tives outlined above do not mark the end of our efforts. We look forward to working
with Congress, the CFTC, SROs and the industry to ensure that customers have
justified confidence in the integrity of the U.S. futures markets.

Mr. CoNAWAY. Thank you, Mr. Roth.
Mr. Lukken for 5 minutes.

STATEMENT OF HON. WALTER L. LUKKEN, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, FUTURES INDUSTRY
ASSOCIATION, WASHINGTON, D.C.

Mr. LUKRKEN. Thank you, Mr. Chairman, Ranking Member Peter-
son, and other Members of the Committee. I appreciate the oppor-
tunity to testify today. My name is Walt Lukken. I am the Presi-
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dent and CEO of the Futures Industry Association. FIA is the lead-
ing trade association for the futures, options, and over-the-counter
cleared derivatives markets. FIA’s mission since its inception has
been “to protect the public interest through adherence to high
standards of professional conduct and financial integrity.”

As you know, clearing is an integral part of the futures market
structure. Clearing ensures that parties to a transaction are pro-
tected from a failure by a counterparty to perform its obligations.
The FCMs that FIA represents play a critical role in guaranteeing
the transactions and ensuring they are secured with appropriate
customer margin to facilitate the clearing process.

As you know, the failures of MF Global and Peregrine Financial
Group resulted in severe and unacceptable consequences for fu-
tures customers and the markets generally. The entire industry
has been working collaboratively to identify and improve proce-
dures required to better protect the integrity of the markets, and
much has been accomplished over the last year. FIA formed a cus-
tomer protection task force in the aftermath of these insolvencies
and recommended a number of changes that have been adopted by
the regulators. Some of the highlights include the enhancement of
FCM record-keeping, reporting, and early warning indicators, in-
cluding the filing of daily segregation balances with regulators, cre-
ating of an automated daily verification, as Mr. Roth has men-
tioned, for customer segregation balances directly with banks, and
other depository institutions, the collection and posting of addi-
tional FCM financial information to NFA’s online system, Basic, to
help customers monitor and assess the health of their FCM, just
to name a few.

The Committee may also be intereste